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EXECUTIVE  SUMMARY 


In  its  Report  on  the  Rights  and  Responsibilities  of  Cohabitants  under  the 
Family  Law  Act,  the  Ontario  Law  Reform  Commission  addresses  the 
question  of  who  should  be  entitled  to  the  rights,  and  subject  to  the 
obhgations,  set  out  in  Family  Law  Act.  Specifically,  the  Commission  addresses 
the  kinds  of  relationship  that  should  invoke  the  provisions  of  the  Act,  which 
deal  with  such  matters  as  the  equal  sharing  of  the  value  of  property 
accumulated  during  a  relationship  at  the  time  of  its  breakdown,  possession 
of  the  family  home,  support  obhgations,  domestic  contracts,  and  the  assertion 
of  claims  for  damages  in  the  event  of  the  death  of,  or  injury  to,  a  family 
member.  Currently,  unmarried  heterosexual  cohabitants  are  recognized  in 
only  some  of  the  Act's  provisions,  namely  those  concerning  support 
obhgations,  domestic  contracts,  and  dependants'  claims  for  damages.  Same- 
sex  cohabitants  are  not  subject  to  any  of  the  provisions  of  the  Act.  In  this 
report,  the  Commission  considers  potential  constitutional  challenges  to  the 
current  legislative  scheme,  as  well  as  relevant  pohcy  issues. 

The  Commission  concludes  that  the  Family  Law  Act  should  be  amended 
to  include  two  types  of  relationship  that,  at  present,  are  partly  or  wholly 
excluded,  that  is,  those  between  cohabiting  but  unmarried  heterosexual 
couples,  and  those  between  cohabiting  couples  of  the  same  sex.  The 
Commission  recommends  that  unmarried  heterosexual  couples  who  have 
hved  together  for  a  defined  period  of  time,  or  who  are  parenting  a  child,  be 
given  the  same  rights  and  responsibihties  as  married  persons  throughout  the 
Family  Law  Act. 

The  Commission  also  recommends  that  a  system  of  Registered 
Domestic  Partnerships  be  estabhshed  that  would  permit  any  two  individuals, 
including  same-sex  couples,  to  become  Registered  Domestic  Partners  and 
that  the  Family  Law  Act  should  be  amended  to  extend  to  these  individuals 
the  same  rights  and  obhgations  available  to  married  persons  throughout  the 
Family  Law  Act.  The  Commission  recommends  that  legislation  should  be 
enacted  to  establish  a  system  permitting  the  registration  of  Registered 
Domestic  Partnerships  upon  the  filing  by  two  persons  of  a  witnessed  and 
signed  registration  form.  Registration  should  be  permitted  for  any  two 
individuals  who  are  not  married,  or  the  Registered  Domestic  Partner  of 
another,  and  who  are  at  least  eighteen  years  of  age.  If  one  or  both  of  the 
persons  entering  the  partnership  fails  to  comply  with  these  requirements,  the 
Registered  Domestic  Partnership  should  be  void.  The  Commission  further 
recommends  that  a  Registered  Domestic  Partner  should  be  entitled  to 
revoke  the  partnership  unilaterally,  upon  giving  nouce  to  the  other  partner. 
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The  Commission  recommends  that  the  Family  Law  Act  should  be 
amended  to  provide  that  same-sex  couples  have  the  same  right  to  enter  into 
cohabitation  and  separation  agreements  currently  enjoyed  by  unmarried 
heterosexual  couples.  The  Commission,  however,  recommends  that  the 
Legislature  should  acquire  further  information  concerning  attitudes  and 
expectations  within  the  gay  and  lesbian  community  before  imposing  rights 
and  responsibilities  under  the  Family  Law  Act  on  same-sex  couples  who  do 
not  exercise  the  right  to  become  Registered  Domestic  Partners. 

In  addition,  the  Commission  makes  a  series  of  recommendations  for 
consequential  amendments  to  the  Family  Law  Act  necessitated  by  the 
proposed  expansion  of  its  appUcation. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


CHAPTER  2       UNMARRIED  HETEROSEXUAL  COUPLES 

1.  The  definition  of  "spouse"  contained  in  section  1(1)  of  the  Family  Law 
Act  should  be  amended  to  include  unmarried  heterosexual  spouses  (see 
recommendation  6).  This  would  ensure  that  such  spouses  have  the  same 
rights  and  responsibihties  as  married  spouses,  throughout  the  Act. 
(at  31) 


CHAPTER  3       SAME-SEX  COUPLES 

2.  (1)   Section  53  of  the  Family  Law  Act  should  be  amended  to  permit 

same-sex  couples  to  enter  into  cohabitation  agreements. 

(2)  Section  54  of  the  Family  Law  Act  should  be  amended  to  permit 
same-sex  couples  to  enter  into  separation  agreements. 

(3)  Section  59  of  the  Family  Law  Act  should  be  amended  to  permit 
same-sex  couples  to  enter  into  parenting  agreements  (see 
recommendation  14).   (at  52) 

3.  (1)   Legislation  should  be  enacted  to  establish  a  system  permitting  the 

registration  of  Registered  Domestic  Partnerships. 

(2)  Subject  to  paragraph  (3)  below,  any  two  persons  should  be 
permitted  to  become  Registered  Domestic  Partners  upon  filing  a 
witnessed  and  signed  registration  form. 

(3)  Individuals  should  be  permitted  to  become  Registered  Domestic 
Partners,  provided  that  they  are, 

(a)  not  married,  or  the  Registered  Domestic  Partner  of  another; 
and 

(b)  at  least  eighteen  years  of  age. 
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(4)  Where  one  or  both  of  the  persons  entering  into  a  Registered 
Domestic  Partnership  have  failed  to  comply  with  the  requirements 
contained  in  recommendation  3(3),  the  Registered  Domestic 
Partnership  should  be  void. 

(5)  A  Registered  Domestic  Partner  should  be  entitled  to  revoke  the 
registration  unilaterally,  upon  giving  notice  to  the  other  partner, 
(at  55) 

4.  The  Family  Law  Act  should  be  amended  to  provide  as  follows: 

(a)  Registered  Domestic  Partners  have  ail  of  the  rights  and  obhgations 
available  to  spouses,  throughout  the  Act;  and 

(b)  persons  who  have  entered,  in  good  faith,  into  a  Registered 
Domestic  Partnership  that  is  void  in  accordance  with 
recommendation  3(4)  above  should  be  entitled  to  assert  all  of  the 
rights  under  the  Act  that  they  would  have  been  entitled  to  assert, 
had  the  Registered  Domestic  Partnership  not  been  void,  (at  55) 

5.  The  Legislature  should  acquire  further  information  concerning  attitudes 
and  expectations  within  the  gay  and  lesbian  community  before  ascribing 
spousal  status  under  the  Family  Law  Act  to  same-sex  couples  who  have 
not  exercised  their  right  to  become  Registered  Domestic  Partners, 
(at  58) 


CHAPTER  4       CONSEQUENTIAL  AMENDMENTS 

6.  For  tlie  purposes  of  recommendation  1,  the  definition  of  "spouse" 
contained  in  section  1(1)  of  the  Family  Law  Act  should  be  amended  to 
include  either  of  a  man  and  woman  who  are  not  married  to  each  other 
and  have  cohabited: 

(a)  continuously  for  a  period  of  not  less  than  three  years  [or  some 
other  period  of  time  prescribed  by  statute],  or 

(b)  in  a  relationship  of  some  permanence,  if  they  are  the  parents  of  a 
child. 

This  recommendation  would  remove  the  current  requirement  for 
cohabiting  heterosexual  spouses  that  the  spouses  be  the  "natural  or 
adoptive"  parents  of  a  child,  (at  65) 


7.  The  definition  of  "net  family  property"  contained  in  section  4(1)  of  the 
Family  Law  Act  should  be  amended  to  provide  that  the  following  is  to 
be  deducted  from  the  value  of  the  property  owned  by  a  spouse  on  the 
valuation  date: 

(a)  in  the  case  of  married  spouses  and  Registered  Domestic  Partners, 
the  value  of  all  property  owned  on  the  earlier  of: 

(i)    the   date   of  marriage   or   the   date  of  registration  of  a 
Registered  Domestic  Partnership;  and 

(ii)    the  date  on  which  the  couple  began  to  Hve   together;  and 

(b)  in  the  case  of  spouses  who  are  not  married,  the  value  of  all 
property  owned  on  the  date  on  which  the  spouses  began  to  hve 
together,   (at  65-66) 

8.  The  definition  of  *  Valuation  date"  contained  in  section  4(1)  of  the 
Family  Law  Act  should  be  amended  to  mean,  in  the  case  of  Registered 
Domestic  Partners,  the  earUest  of  the  following  dates: 

(a)  the  date  the  partners  separate  and  there  is  no  reasonable  prospect 
that  they  will  resume  Uving  together;  and 

(b)  the  date  the  registration  is  revoked,  (at  66) 

9.  Section  7(3)  of  the  Family  Law  Act  should  be  amended  to  provide  that 
an  apphcation  for  equalization  of  net  family  properties  shall  not  be 
brought  after  the  earliest  of: 

(a)   in  the  case  of  Registered  Domestic  Partners: 

(i)  two  years  after  the  partnership  is  terminated  by  revocation  of 
the  partnership; 

(ii)   six  years   after   the   partners   separate   and   there   is   no 
reasonable  prospect  that  they  will  resume  hving  together;  and 

(iii)  six  months  after  the  first  partner's  death; 


(b)   in  the  case  of  unmarried  spouses: 

(i)  two  years  after  the  spouses  separate  and  there  is  no 
reasonable  prospect  that  they  will  resume  hving  together;  and 

(ii)   six  months  after  the  first  spouse's  death,   (at  67) 

10.  Section  19(2)  of  the  Family  Law  Act  should  be  amended  to  provide  that 
a  right  to  possession  of  the  family  home  (see  recommendation  13) 
terminates  at  the  earhest  of  the  date  of  divorce,  two  years  after  a 
Registered  Domestic  Partnership  is  terminated  by  revocation  of  the 
partnership,  and  two  years  after  a  separation  where  there  is  no 
reasonable  prospect  that  the  spouses  or  Registered  Domestic  Partners 
will  resume  hving  together,  unless  a  separation  agreement  or  court 
order  provides  otherwise,   (at  67) 

11.  (1)    Section  16(1)  of  the  Family  Law  Act  should  be  amended  to  provide 

that  Part  I  of  the  Act  appUes  to  property  owned  by  spouses: 

(a)  whether  they  became  spouses,  within  the  meaning  of 
recommendations  1  and  6,  before  or  after  the  effective  date 
of  the  legislation  by  which  the  recommendations  made  in  this 
report  are  implemented;  and 

(b)  whether  the  property  was  acquned  before  or  after  that  day. 

(2)  The  principles  of  retroactivity  embodied  in  section  70(1)  of  the 
Family  Law  Act  should  be  apphed  with  any  necessary  adjustments 
to  its  wording  to  the  legislative  changes  recommended  in  this 
report,   (at  68) 

12.  (1)   The  preamble  and  section  5(7)  of  the  Family  Law  Act  should  be 

amended  to  replace  the  term  "marriage"  with  the  term  "family 
relationship". 

(2)  The  preamble  to  the  Family  Law  Act  should  be  further  amended 
to  provide  as  follows: 

Whereas  it  is  desirable  to  recognize  and  accommodate  the 
diversity  of  family  forms;  and  whereas  for  that  purpose  it  is 
necessary  to  recognize  the  equal  position  of  spouses  as 
individuals  within /amiTy  relationships  and  to  recognize /am/fy 
relationships  as  equal  partnerships;  and  whereas  in  support  of 
such  recognition  it  is  necessary  to  provide  in  law  for  the 
orderly  and  equitable  settlement  of  the  affairs  of  the  spouses 


upon  the  breakdown  of  the  partnership  and  to  provide  for 
other  mutual  obligations  in  family  relationships,  mcluding  the 
equitable  sharing  by  parents  of  responsibility  for  their 
children;   (at  68-69) 

13.  The  Family  Law  Act  should  be   amended  to   replace   the   term 
"matrimonial  home"  with  the  term  "family  home",   (at  69) 

14.  The  Family  Law  Act  should  be  amended  to  replace  the  term  "paternity 
agreement"  with  the  term  "parenting  agreement",   (at  69) 

15.  The  Family  Law  Act  should  be   amended  to   replace   the   term 
"dependant",  as  follows: 

(a)  in  Part  III  of  the  Act,  with  a  term  that  has  a  neutral  connotation, 
for  example,  the  term  "apphcant";  and 

(b)  in  Part  VI  of  the  Act,  in  the  title  and  marginal  notes,  with  the  term 
"family  members",   (at  69) 
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